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Dear Mr. Mathers: 
W l -  
rad 
v 
@q 
c3 - 
rjo 

On June 8,2004, the Federal Election Commission found that there is reason to believe 
- -.you, Robert A. Mathers, knowingly and willhlly violated 2 U.S.C. 0 441 a(f)l a provision of the 

. .. Federal Election Cami>aign Act of 1971, as. *nded ("the Act"), and 1 1 C.F.R. 9 102.91e), a 
- - ..I provision of the Commission's Regulations. - n e  Factual and Legal Analysis, which forn%d a - 

_. b-asis for the Commission's findings, is attadga-for 4.- yourjnformation. + 

-. _.I 
-. - 

P4 

- --.- -- _- - . -  -.. - -  I - .  
- -  

c .- - .: You may submit any, factual or 1egal.materials that you believe are relevant the .- 

Counsel's Office within 15 days of receipt of this letter. Where appropriate, s k m e n t s  should be 
submitted under oath. In the absence of additional information, the Commission ma5;"iind' 
probable cause to believe that a violation has occurrd 1"' 

e .- - .- -. I -  -Commission's consideratiqn of this matter: Please submit such *-. materials - - - to the G e n d  

-- - ..- __ - - -  . . - - . _ _ _  . . -. ..-_- 

.- - - - .  - -- .- -.- .. . - - .- 
- -  - -  _ _  - ._ _. - _ _  - I -<'::- -- j----- = +. -- - . - .. .. - - .. 

- L )  - -.4- 

I * -  ...- - - . .-- .__ -_ .. - . .- 

.-- 
*. ... - 

.L -- -. _ _  - 
1 -  

-- - . .. - - -.- _ - _  - .-. __- . -- - --... ... . - -  n -  e 

. Requests for extensidns of time will riot be routinely granted. Reqysts must be made in 
writing at lekt five days prior to' the due dak ofthe response and specifk good cause must be 
demonstrated. In addition, the Oflice of the Genaal Counsel ordinarily will notgive extensions 

I -- 
beyond 20 days; 

3 - -  - - 
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.. '- 8 

2. 

If you intend to be represented by counsel in this matter, please advise the Commission 
1- bycompleting the enclosed fonn stating the name, address, and telephofie-number ofsuch 

.$ - counsel, and a'uthonzing such counsel to receive any notifications and other communications - ' 
:- fiom the Commission. -- - 

-a. - - 
This matter will remain confidential in accordance with 2 U.S.C. 9§-437g(a)(4)(B) and 

437g(a)(12)(A) unless younotify the Commission in writing that you wish the matter to be made 
public. If you have any questions, please contact Renee Salzmann, = _- - the agorney assigned to this 
matter, at (202) 694-1650. 

-- 

Sincerely, - 

Bradley A. Smith -- 
Chairman 
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FEDERAL ELECTION COMMISSION 

FACTUAL AND LEGAL ANALYSIS 
---._ _._ 

. .- ..- . 
- -- - _. 

-. MUR: 5388 Robert A. Mathers 2- --- 

GENERATION OF MATTER 
. -  

I. 

-. i-ro .- ’- Thismatter was generated-based on information ascertained by the Federal Election 
.-- - -  

I -“ , 

Comkssion (“the Commission”) in the normal course of carrying out its supervisory 

respon!fbilities _- and by a complaint - -_ -. __. filed with _. .C- the - Commission : .. . - by Jay Hochberg. -See 2 U.S.C. 

_ -  

a -  - a - -  .- - 
7 -  -- & 

- - -  
- -  .. -_. -- . - A -  

--. -- 
- 

” . I  
.:... -.. - - 

0 437iia)(Q, .(2)* - - a  . I:-.:---- .. - , . .- * .- - .. 
. -“u- 

11. FACTUAL AND LEGAL ANALYSIS 
::- 

-a- This matter involves the acceptance of excessive contributions by the Jim Treffinger for T 

Senate, Inc. committee (“Committee”) and Robert A. Mathers, as treasurer, (collectively the . -  
-1% 

“Respondents”). The Committee’accepted contributions for both the 2000 primary election and 
. .. - -  - .  

the 2000 general election after Mr. Treffinger -- . filed his - statement - -__  -- - of candidacy . .  for the 2000 
..-- r -. . . E .  - 

primary election on October 1, 1999. The Committee received $227,080 in contributions 

designated for-the 2000 general election. On June 6,2000, Mr. Trefinger lost the primary 

-. - - ,---I-*-. :. ..- 

- .. - 
election ,for U.S. Senate. 

- -. 
--..,.. The Act provides that an-individual or political committee may not make a c-on&bution to __. :--- - 

-%. : -  

. -  
.- . -4, 

r - ?  -- . -- - - - .- ._ 
- -- -I_-__- --a-~an-didate-in-excess-of-$-l~O~Oper~~~.~tion;l2 -U.S.C. -‘§44l-a(a-)( lJ(A);--l-l -C.F.R.&-li.O. 1 (b)( 1). ’ --.-- - 

. -. 

- ...- - -  .. 
excess of the limitations in section.441-a. See 2 U.S.C. 6 441a(f). 

--’ The activity in ...is matter is govemed by the Federal Election Campaign Act of 1971, as amendcd (;the Act”), 
and-ihe regulations in effect during the pekinent time peiiod, which precedes the amendments mad6 by the 

- 

Bipartisan Campaign Reform Act-of 2002 (“BCRA”). All refsrences to the Act and regulations in this Report - 

excludg<he changes made by or subsequent to BCFU. 
- 

- _ -  

-- - -- - -_ - - *  - -.- . -  . _ _  ..___ - . -  - -  . 4. 
---I - 

I. 
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- .  I -. --- - -  
The Act also addresses violations of law that are knowing and willful. - -  , See 2 U.S.C. 

- - 
.. 2 -r _-- -- _ _  - _,.-I- . - 

8 437g(a)(5)(B). Thcphase “knoGing and willfuli’ indicates that “actions @ere] t&en-with full I. 
1 -  . 

. . I  - _  

knowledge of all of the-facts and arecognition that the action is prohiiited‘by=law.Y 122 Cong. 
- -  . 

Rec. H3778 (dailyed. May 3, 1976). See also Federal Election Conmission v. Joltti A.  Draniesi 
. -  

e-. 

for Coizgress Coniniittee, 640 F. Supp. 985, 987 (D.N.J. 1986) (knowing and willdi standard 

requires knowledge that one is violating the law). - - -. 1.. 

- .  - The Act allows +he Cornmisttee . -  to accept contri-butions for the .general election ;prior to the 
c.- - .- - . I - -  - C  

. - ’  

primary election, but the Committ~e must employ an acceptable accounting method to 

. -_- 

distinguish between primary and general election contributions. 1 1 C.F.R. 0 102.9(e); A 0  1980- 

122, at 1-2. While general election contributions may be used to make advance payments for 

general election purposes, if the candidate does not win the primary election, the committee must 

have enough cash on hand to refund all general election contributions, - including those already 

used for such payments. A 0  1986-1 7 at 5. After Mr. Treffinger lost the 2000 primary election, 

- - -  

-- 
-- _. - - -  - 

.- - - 3  ..- 

the contributions desigated for the 2000 general election became excessive because Mr. - .. - ,:.-*= .. . I  -F - - _  

Treffinger was no longer eligible to be a candidate in that election. See 1lC.F.R. § 0 -la02.9(.e)( 3), 

1 lO.l(b); A 0  1992-15 at .2-3; A 0  1986-17 at 3-4. 
.- - 

days from the 
- 

When a committee I accepts excessive contributions, the treas-urer has sixty 
I. - - .- - 

. -- . -  
.- 

- -  ----- --- - ----- --____. date of receipt ‘t6 o~ ta in r~~ t t r ibu t io~-o f  the’c~ntributi-~n~-to-an~ther-contributor-in-accordance - -- - - --- - . z  ( I  

- ,with 11 C.F.R. 3 1 1O.la(k)(3), to obtain redesignation of the contributions fo another election in 

accordance with 11 C.F.R: $9 1 lO.l(b)(5) or 110.2(b)(S), or to refund the contributions. 

2 U.S.C. $ 441a(f); 1) C.F.R. 5 102.9(e); A 0  1992-15 at 2; A 0  1988141 at 2; see also 11 C.F.R. 

-- .I-* . -5.- 

b .- ‘ -.. - 
-, 

- . .  * .. _ _  --- 
I .  

- I  

..- - I .  ._ 
.. - - .  

09 110.1@)(3), 110.2@)(3), 103.3(b)(3). For a redesignation to be valid, a committee must have 
-- 

I 

1 
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notified contributors that they have a right to a full refund or may choose to redesignate their 

contributions; the-contributor must affirrhatively-act to redesi@ate the contribution by providing -- - 

,, - - .  . -. 
---- -- . -  

-- . 
-l- a - I  I .  . --. - u  - -  - - -  

- -  
- -  - --a written redesignation within the sixty-day period. See ,I 1 C.F.R. 3 l10.1 - U.. (b)(5)(ii)(A). Oncesthe -- .A- ~-7- - 

general election contributions became excessive after Mr. Treffinger lost the primary, the 

-.- - Committee had sixty days from the date of the prim&, Junea6,2OO0, to reattribute, rkdesignate, 
‘- 

- I  - -. _ _  ..- 

-I - 
or r e h d  the contnbutions. 11 C.F.R. e§ .102.9(e)(3); A 0  1992-1‘5 at 3. -.._ -- 

- _  

. .--Thirty-fourdays_after ’”- .--r-- -. - the primary election, the Committee’s treasurer - _--- contacted --- the - ____=I ._ = - ;-- - -- 
- .  . - . - .. 

- :--- -.- - I _ _  -- -_ -.. .. .- - .- - --- -3 - 

Commission’s Reports Analysis Division (“RAD”) about the -2000. general election contributions - --3- - :.: - .. ”.. ..- 
. J-- 

-). -a&-- 
--: 

it had already collected, seeking to apply them to the 2002 primary election. A RAD analyst 

informed the treasurer that any such redesignation must occur within sixty days of the primary 

election. Five days after this conversation, the Committee sent the Commission a letter 

- L ’ - f . R C  
I --- --.- I l% 

-AT- 
--_ .. . 

- 
-.;..cc 

.. . I 
--:. ..-- . -  

- - T  

- . ..-. describing its intent to obtain redesignations. 
- --c? - =  

-I.. ,-, 1 - Despite the Committee’s asse-rtion of its intent, there is no evidence that redesignation .- -.- - - -, - 
,-1 - 

- _  
... - - -- I. ..- 

occurred. To the contrary, there is evidence that it did not.’ Four pieces of evidence indicate that 

a proper redesignation did not take place. First, the Committee notified thekonimission in 2002 * 

that it had used $50,0009 of the $227,080 to pay for 2000 primary election expenses. - Since the - 

+ - 

L .- c cc *2lir .,- .. . 
--.=-..A- 

-.-,L - 

-. 

‘I, 4 

. .  Committee had already spent this money on 2000 primary election expenses, it could not - -  - _ -  - -  - .. , & .  
-- _- -- --- - I 

- redesignate the $50,000 for the 2002 primiry election; Next,:Mr:-Hochberg’k allegation that he 

did not receive a refind of his 2000 general _election contributions without mention ofan offer of 
- -  . _ -  - IY. .._ -.. 

- _. .-- .. - - .. - . .__._. -__ . _  _ -  c. - - .  ------ - --  - -  --.-.------- ---- - ______ - - -.- 
- . .. r. 

- - . -- .- . d  

. -  - .- -L 

- .  , - - ---y .- . .--a - - - - -  - - - - _ _ -  C._ - 
.. - - . -  - 

redesignation or refund from the Committee, strongly suggests the Committee nevernotified him -; - r- .- .- 4%. e- - 
I - .- - - .- 

. of his right to a refund or need to-redesignate. Third, the Committee gaveniie contributok ._ - -  - 

refunds of their 2000 general election contijbutions 
. . -- -- 

. . -  

months or years after the original sixty-day -.- 

.- 
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. -  - -  .. I.. - ’ - _.- 
*I - 

period for redesignation ended, so these refunds were not in response to timely redesignation 

notices. In addition, if th< Conhiittee-had received permission to redesibate - the contributjons - 

- -- ...- 
- -. - --- -- 

within the original sixty-day period, then the contributors could,nst_yeceive-a_later refund. .I See 1 1. 

I- - 

C.F.R. 5 1 10.1 (b)(S). Finally, the Committee failed to amend its reports, as required, to show 

that redesignation took place. 
- -  - .  - - c . .  

-_ -- - 
The Committee also received $10,550 in excessive 2000 primary election contributions, 

..” I 

originating from thirteen- individuals who had -. - already contributed . - -  - <--. $1,000 for the 2000 primay 3 -  - -. - - 
I _  e .* p -., .. 

L.:-* election. There is no evidence that the Committee reattributed, redesignated, or refunded the 
,2- 

excessive contributions within sixty days of receipt as required by 1 1 C.F.R. 9 1 lO.l(b)(5). 

The Committee claimed that the excessive 2000 primary election contributions were 

actually 2000 general election contributions that had been misreported as 2000 primarji election 

contributions due to a data entry problem.* However, the Committee failed to correct the asserted 

reporting problem by filing an amended Schedule A. Moreover, eight excessive contributions 

fiom seven contributors’totaling $6,050 could not have been properly designated - .  for the 2000 

-- .. 
* I  

.. - - ... 

-- .*e- .. 

general election because those seven contributors had already “maxed out” with respect to that - 

election. 2 U.S.C. ~5 441 a(a)( l)(A); 1 1 C.F.R. 5 1 10.1 (b)( I). Moreover, there is no affirmative 
.. - 

evidence that the Committee ever reattributed or redesignated the remaining $4,500. - There - - - _  is 
- --- 

I I*._.. 
- -  

--evidence that-the-Committee refunded one of the-remaining-contributions,-in-the amount of - - - - - - - - --- - 
- . .-- 

. I  I-_ - c  - .* - --------------- - .--.------- ---- - -__- -- - .. ”.----,-”- - _.___ _ _ _  - _ _ _ _  __ - 
u .  _ -  _ _ _ _  -_. - --. 

- -  $1,000, two years after the 2000 primary election. 
I - _ -  - - -... ._ _.- - -  - -  - .. - ---- 

e- 
... -- _- - . ._ - .- - -. - .. - 

The Committee’s involvement with the 2000 general election contributions continued . 

into 2002 and 2003 with its new treasurer. Mr. Mathers became the Committee’s treasurer in’ 

March 2002, and in that same month RAD contacted him to-discuss the excessive 2000 general 

L -  

.. L 
- -  - -- -- -- - .  .- - L -  -- 

. .  . .. - - _ - - _ -  

. -  
- 
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election contributions. After their discussion, RAD faxed Mr. Mathers documentation of the‘ 

excessive cont?ibutions. In June 2002;Mr. Mathers met with RAD to discuss the steps he 

- -  - - -  - - .  
I -2 . 

I - - _  
---nu , - -. I - :- 

-needed to take to deal with both the 2000 and 2002 general I-  election contributions since .__ ._ 

Treffinger had dropped out of the 2002 primary race in late April. RAD again gave Mr. Mathers 

documentation of the outstanding 2000 general election conthbutioiis. Despite properly 

refunding all of the 2002 general election contributions, Mr. Mathers did not resolve the problem 
- -  

-.. 
-. with the 2000 general- election contributions. _ _  The final communication!between RAD and .Mr. 

- .. * - - - 
=* -- . -r ... - = .. 

-c 

Mathers took place in September 2002 when Mr. Mathers verified-that-he refunded a small -= - - 
. L I -  

portion of the excessive 2000 general election contributions during 2002. 

On July 23,2003, the Commission issued Advisory Opinion 2003-17 to Mr. Treffinger :-f 

.- ...- concerning the Committee’s ability to pay his legal fees. In that Opinion, d -  the Commission 

concluded that TreKnger, who had pled guilty to two counts of a 20-count Federal criminal 

indictment concerning actions he took as County Executive of Essex County, New Jersey, could 

- .- 

_- e -- 
- -. - -. .. .. . . _  -- 

use the Committee’s funds ., to pay for legal fees to defend against those portions ofthe charges - - 
.. --.? 

y- -- .J- - 3.- t. -.- 

that arose directly 1.. fiom-his campaign activity. A 0  2003-17 at 6. However-, the Commission 

warned that “the Committee accepted contributions for the general election campaigns in 2000 

- 

- - - -  - 
--- 
-- . .  

_-- 

.%#a 

,a*- 

-- 
- - -  

and 2002,” and ‘‘[~IO the extent that the Committee must still make refunds to its general election -.a*- -- 
contributors under 11-C.E.R. 0 102.9(e)(3), any funds needed for this purpose must not be used to .__; 

- - .. - --- - ._ - 
. -  - L . -  - --*- - - - - - - -  - - - - - -  - - a  ____.___._I_____._ 

-. . -- -- -- - -.-.-----.L..-- .--- -.-.. .A’ ___ - - ._- __ - 
._-__ - 

- - .  - -- pay the . - .  1egal:expenses permitted - .  by this advisory opinion.” I@. atm.6. - -  
- .  . . --- - .- -. c - -  - 3 .  - - -  - -. _.- - 

._ -. - - -  
- Beginning in August 2003, the Committee made six significant payments to law firms 

that ’represented Mr. Treffinger in his May 2003 court -appearance and October2003 criminal 

sentencing, presumably for legal expenses of the criminal case. Jim Treffinger for Senate, Inc. 

x---:. =-- --a -- - - .-- - - - .___ - -..-- c-- --. ____  . - - -. - - - --- .- . -_ 
I -- 

:.. 

- - -I- _ -  - .- - - -  -- 
-. - 

- - .  - 

- - -  --_ - - _  - . C .  
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- -  I -- .- , .*- - 

October Quarterly Report (Oct. 21 , 2003); Jim Treffinger for Senate, Inc. Year - .  End - Report-(Feb. 
- - -- - __-- -. 

e- 

- 2,2003); J% Treffinger for Senate, Inc. April Quaiterly Report (April 20,2004): Mr. Mathers----. ’- 
- 

--- -7 - --was the Committee’s treasurerwhen the Commission issued the Commhee its Advisory Opinion ’ i - 
.-. - L  

.. 

and at the time of the payments? 

The Commission’s regulatians required Mr. Mathers to refund the excessive 2000 general 
-- 

election _ .  contributions. 1 1 C.F.R. 6 102.9(e). . . -  Specifically, “[tlhe treasurer of a political . -  - 

committee . . -. - -  shall fulfill all rec-ordkeeping - ,  duties-as ,set ‘forth:’ in section JO2.9(e$. -Id. _ _ _  - __ --_ 

- .  - -  . - .- If a candidate is not a candidate in the general election, any contributions made for - ...-”* --:.- , . r: 
the general election shall be refunded to the contributors, redesignated in - 

accordance with 11 CFR 1 lO.l(b)(5) or 1 10.2(b)(S), or reattributed in accordance . 

- 

with 11 CFR 1 lO.l(k)(3), as appropriate: . 

11 C.F.R. 6 102.9(e)(3). Thus, it is the treasurer’s personal responsibility to take all actions ..- 
I -  

- ,  

required by section 102.9(e)(3) if the candidate fails to quali~Q for the general election. The-- 

Commission’s Advisory Opinion -explicitly directed attention to this regulation, but rather thin . :.--. -- - 

complying with it, Mr. Mathers authorized the payment of $1 15,394.92 in legal expenses., Jim 

Treffinger for Senate, Inc. October Quarterly Report (Oct. 2 1 , 2003); Jim Trefinger for Senate, 

- .. , .  

- - -. 
.- - -I-- 

.--” - . -- -r- - - 

- _  ..- Inc. Year-End Report (Feb. 2,2004); Jim Treffinger for Senate, Inc. April Quarterly Report 

(April 20,2004). Thus, Mr. Mathers knowingly and willfully violated I - .  1 C.F.R. 4 102.9(e). 
-_ . _. - -- - 

-. ---- - - - Through his interaction with RAD, Mr. Mathers knew of his obligatio to-refund the 1 - . 
.- - 

-__ -L--l. - -  e x c _ e s . s i ~ e ~ ~ ~ ~ - ~ o ~ b u t i o n s  not later than June-22@, but he did. not do3o: To th_elcoZrary,l;-- . - - 
. 7  

- -  . _  . - _ .  - .- .- 
-7- - .- 
despite-t&%xplicit Taming-in th<A$visoj Opinion, he used the illegal contribudons to pay for - 

I - ’ Although it was Mr. Trefinger’s counsel who requested and received the Advisory Opinion on behalf of -Mr. 
- Treffinger regarding the Committee’s finds, it was Mr. Mathers who, once the Advisory Opinion was issued, began 

a-uthorizing payments. _ -  

-. . . 
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- 
- . . -  ----. - I - - -  . --A“-. - -- 

Treffinger’s legal fees. See 11 C.F.R. 5 103.3(b); MUR 4547 (Cli&&/Gore-’96) (Commission _ -  . ..-.. 

- -  . -  

. . .  
found liability under 2 U.-S.C. $5 441a(f) and 441f when, upon learning that contributionskere 

illegal; the contributions were..not refunded as required by 11 C.F.R. $l03.3(b)(2)). - -  . Thus \ a 2  Mr. 
I ;-- 

Mathers knowingly and willfully violated 2 U.S.C. 9 441 a(f) by accepting excessive 2000 
-- 

- contributions. I -- 

- -  
Therefore, there is reason to believe Robert A. Mathers knowingly and -- willfully violated 

. -* 

... 

... -.. 
c- - . .. 

‘ I  

- .  

. -  

* -  .. 

I- 

----- --....---. .--- --.--- .--- -- 
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